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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 397 of 2016
U/s 138 of N.I. Act.

                                                Sarada Associates

                                              ...complainant

-Vs-

Raju Shil

                                      ...accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. M. Rahman, Advocate....................…..........for the 
complainant.
Mr. R.K. Jain, Advocate…….....................for the accused-person.     

Date of Evidence : - 17-1-2017, 11-4-2018, 5-6-2018, 26/2/2019
Date of Argument : - 1-4-2019
Date of Judgment    : - 20-04-19.

J U D G M E N T   

1.      Complainant’s case, in brief, is that it is a registered Partnership
Firm having registered office at Durgadas road, ward no.-5, Dhubri
town. Dulalkrish Saha is a partner of Sarada Associates. Accused and
one Aziz Khan took loan from complainant on 3/6/2011 by executing
a  hire  purchase  agreement  to  purchase  truck  bearing  no.
WB-71/A-1793  and  later,  renumbered  as  AS-17/B-2660.  Accused
assured to repay loan amount within three years. Accused stopped
payment after paying some instalments and therefore, Rs. 6,50,000/-
remained  unpaid.  Thereafter,  on  23/12/2014,  accused  issued  a
cheque bearing no. 139210 for Rs. 6,50,000/- drawn at Central Bank
of India, Cooch Behar branch. Complainant presented the cheque in
question to its banker for collection. But, on 6/1/2015, SBI, Dhubri
branch  returned  the  cheque  in  question  to  complainant  due  to
insufficient  fund  in  the  account  of  accused.  Complainant  issued
notice to accused on 29/1/2015 informing dishonour of cheque and
asked to pay money within time. Accused refused to receive notice
on 30/1/2015 and 2/2/2015 respectively. Accused also did not pay
money. Therefore, complainant filed this case against accused in the
Cooch Behar Court. Thereafter, Cooch Behar court took cognizance
of offence u/s 138 of NI Act against accused. Accused appeared and
he was allowed to go on bail. Later, Cooch Behar Court sent case
record  to  the  Court  of  Ld.  CJM,  Dhubri,  for  disposal  due  to
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jurisdictional matter. Both sides appeared in the court. After having
heard  both  sides  and  considering  the  material  on  record,  my
predecessor, read over and explained the particulars offence u/s 138
of NI Act to accused. He pleaded not guilty and claimed to be tried.

2.     During trial, Dulal Krishna Saha adduced evidence as p.w.-1 and
exhibited some documents in support of complainant’s case. Sanjib
Kr. Choudhury (p.w.-2) adduced evidence as official witness. Accused
was examined u/s 313 Cr. P.C. and his statement was recorded. Plea
of  accused was of  total  denial  and refused to adduce evidence. I
heard argument of the case from both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:
i) Whether the accused on 23-12-2014 gave a cheque bearing

No. 139210 of Rs. 6,50,000/- to complainant to discharge his
liability and same was returned due to insufficient fund in his
account on presentation by complainant in the bank, accused
failed to refund money in spite  of  notice  issued to the effect
and thereby committed an offence punishable u/s 138 of N.I.
Act?

            DISCUSSION OF EVIDENCE, DECISION & REASONS THEREOF:
3.      Dulal Krishna Saha (p.w.-1) on behalf of Sarada Associates stated

that accused and one Aziz Khan jointly purchased one truck bearing
no WB-71/A-1793 by taking loan of Rs 6 lakhs from their Firm on
3/6/2011 with Hire Purchase charge and service charge, in total Rs.
9,03,372/-.  Accused promised  to  return  loan  amount  within  three
years in 36th instalments. First instalment of Rs. 28,372/- paid and
rest  would  be  paid  @ Rs.  25,000/-  per  month  commencing  from
2/7/2011. Accused paid Rs. 2,53,372/-, in total, in ten instalment and
later,  stopped paying monthly instalment. Thereafter,  on repeated
requests and demands, accused issued a cheque in the month of
October, 2014. But, said cheque dishonoured in the bank on being
presented for collection. Again, accused issued a cheque bearing no.
139210 on 23/12/2014 for Rs. 6,50,000/- in favour of complainant
drawn  at  Central  bank  of  India,  Cooch  Behar  branch.  P.w.-1
presented  the  cheque  in  question  in  the  SBI,  Dhubri  branch  for
collection but, on 6/1/2015, bank authority returned the said cheque
to  complainant  due  to  insufficiency  of  fund  in  the  account  of
accused.  On  29/1/2015,  complainant  sent  notice  to  accused
demanding  money  within  15  days  of  receipt  of  notice.  Accused
refused to receive notice on 30/1/2015 and 2/2/2015 and also did
not  pay money to complainant.  P.w.-1 stated that  accused issued
cheque  in  question  knowing  fully  that  cheque  would  not  be
honoured.  P.w.-1  exhibited  following  documents  :-  1)  ext.-1
partnership deed, 2) ext.-is proposal of Hirer for loan. Ext.-2(1) & (2)
are signatures of accused, 3) ext.-3 is agreement of Hirer purchase
and ext.-3(1), (2), (3),(4) and (5) are signatures of accused. 4) ext.-4
is cheque in question and ext.-4(1) is signature of accused. 5) ext.-5
is  dishonour  slip.  6)  ext.-6  is  advocate  notice.  Ext.-6(1)  is  postal
receipt.
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4.     During  cross-examination,  p.w.-1  stated  that  he  received
dishonour slip on 6/1/2015 and he filed complaint on 26/2/2015 in
the court. It is seen that he filed complaint in the court after 51 days
of  receipt  of  dishonour  slip.  Ext.-A(1)  to  (11)  are  money receipts
issued  from his  office.  Accused  paid  Rs.  2,53,372/-.  He  does  not
know about  detention of  accused’s  vehicle  at  West  Bengal  check
gate and losing of R.C. He advanced car loan to people more than
ten.  He  does  not  do  money lending  business.  He  has  no  money
lending License. He is doing finance business on vehicle since 2005.
He has no license to do non-banking financial business. Their Firm
regularly paying taxes. He has no submitted income tax return and
register of books of accounts in the court. He had denied that he had
taken eleven blank cheques from accused at the time of advancing
loan. He gave Rs. 4 lakhs to accused in cash and a cheque for Rs. 2
lakhs. They took acknowledgment receipt for giving Rs. 4 lakhs to
accused. He did not write in his complaint that he had given Rs. 4
lakhs to accused in cash and a cheque of Rs. 2 lakhs. His office staff
filled up ext.-2 & 3. Clause 3 & 4 of ext.-4 are blank. Schedule ‘B’
page is absent. They did not submit schedule B page in the court.
Accused  gave  them only  one  cheque.  He  wrote  in  his  complaint
about bounced of two cheques. He did not submit earlier bounced
cheque in the court. Ext.-1 is typed on 1/4/2013. He does not know
who corrected 1st day of August, 2013 in ext.-1 from 1st day April,
2013. They put signatures on ext.-1 on 30/8/2013. They did not sign
on ext.-1 on 1/8/2013. Gopal Ch. Barman is his employee. Ext.-1 and
ext.-2  bear  signatures  of  Gopal  Ch.  Barman.  He  did  not  submit
counterfoil  of  money  receipt.  Witness  no.-1  of  ext.-1  is  his
accountant. He did not submit copy of advocate notice in the court.
Ext.-4,5,6 and 6(1) are not marked as proved-in-original. Ext.-3(1),
(2),(3),(4)  &  (5)  are  also  not  marked  as  proved-in-original.  Ext.-2
executed  on  26/5/2011  and commenced  from 2/7/2011.  He  gave
loan to accused on 3/6/2011 but he did not submit any document in
this regard. He mentioned in his evidence-in-affidavit  that he had
given Rs. 6 lakhs in cash to accused on 3/6/2011. But, he did not
give Rs. 6 lakhs in cash to accused. He gave a cheque in favour of on
Shaymal Biswas from account of Sarada Associates. He forgets about
hand note of 4 lakhs and who executed it. He sought Rs. 2 lakhs
given to Shaymal Biswas and Rs. 4 lakhs of hand note from accused.
He gave Rs. 6 lakhs in total to accused and Aziz Khan. He did not
submit any document giving a cheque of 2 lakhs to Shayamal Biswas
and execution of hand note for Rs. 4 lakhs. Accused completed ten
instalments  before  5/6/2012  and  no  payment  made  thereafter.
14/6/2014 is completion date of 36th instalments. Ext.-2 was made
on 3/6/2011. He did not make Rahim Box, Shayamal Biswas and Aizi
Khan as witnesses of this case or accused. He stated that Aziz Khan
refund his money and subsequently said that Aziz Khan had not paid
him.  His Accountant maintains Income Tax return file and he does
not know residence of his Accountant. He did not submit deposit slip
(original).  He  denied  that  he  had  bounced  Security  cheques  of
accused one after another as per schedule 'B' page. He denied the
other suggestions made by the defence counsel for accused. 
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5.     Sanjib  Kr.  Choudhury  (p.w.-2)  stated  that  on  24-12-14,
complainant/  p.w.1  presented  the  cheque  bearing  No.  139210  in
their bank for collection of Rs.6 lakhs 50 thousand. They sent the
said cheque to the Central Bank, Dhubri branch for clearance. But,
the said cheque returned by Central Bank due to insufficient fund in
the account  of  accused.  Ext.-7  is  statement of  Bank Account  No.
1301249197  from  30-11-2014  to  31-12-2014.  They  returned  the
cheque and memo to complainant. During cross-examination, p.w.2
stated  that  Ext.-7  is  Central  Bank’s  record  and  it  is  computer
generated document. Ext.-7 collected by their staff. He forgets date
of  dishonour  of  Ext.-7.  He  does  not  know  complainant  and  his
account number. He denied that he cannot prove Ext.-7.  

6.    P.w.-1 stated that they received cheque in question with dishonour
slip on 6/1/2015. P.w.-1 issued advocate notice on 29/1/2015 which is
within thirty days of date of dishonour of cheque in question. P.w.-1
stated  that  accused  refused  to  accept  notice  on  30/1/2015  and
2/2/2015. Accused failed to make payment within 15 days. Thus, it
can be said that cause of action arose after 17/2/2015. P.w.-1 filed
this instance case on 26/2/2015 in the court  of  Cooch Behar.  So,
complainant filed this case within one month from the date of cause
of action. Therefore, complaint is not time barred.

7.     According  to  p.w.-1,  accused availed  loan  from their  firm on
3/6/2011. P.w.-1 is one of the partner of Sarada Associates. Ext.-1 is
deed of partnership executed on 30/8/2013. P.w.-1 deed not furnish
copy of partnership deed executed on 1/4/2011 for consideration of
court and therefore, it  is not appeared that p.w.-1 was partner of
Sarada Associates at the time of giving loan to accused according to
ext.-1. Ext.-1 does not show that p.w.-1 is authorised to sue or be
sued in any court of law on behalf of Sarada Associates. Of course,
p.w.-1 was shown as one of the partner/owner of Sarada Associates
on 3/6/2011 in ext.-2 & 3. According to pw.-1, after repeated request,
accused issued a cheque in the month of October, 2014 but, it was
dishonoured.  On  being  informed,  accused  assured  to  return
outstanding  money  at  the  earliest.  P.w.-1  did  not  submit  that
bounced cheque in the court. Every cheque can be presented in the
bank  within  its  expiry  time.  So,  accused  issued  a  cheque  in  the
month of October, 2014 to discharge his liability is not believable
without proof to that effect.  P.w.-1 stated that thereafter, accused
again  issued  a  cheque  bearing  no.  139210  for  Rs.  6,50,000/-  in
favour of complainant on 23/1/2014 drawn at Central bank of India
to discharge his liability. But, p.w.-1 did not state that accused issued
the cheque in question coming to their office on 23/12/2014. Further,
p.w.-1 also did not state that accused had issued a blank cheque in
favour of complainant. So, it can be said that if accused had sent the
cheque in question to complainant then he must have had filled up it
with his own handwriting. As such, p.w.-1 did not say that accused
had come to their office and issued the cheque in question therefore,
it  can  be  said  that  the  cheque  in  question  was  available  under
possession of complainant prior to 23/12/2014. Except signature of
accused on ext.-4 other hand writing of ext.-4 is written by other
person. Of course, p.w.-1 denied that except signature of accused
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other  hand  writing  is  of  someone  else.  Ext.-4  clearly  shows  that
except  signature  of  accused  other  hand  writing  of  ext.-4  are  of
someone else. He expressed his ignorance who had written account
no.  of  accused in ext.-4.  Of  course,  he denied that  he had taken
eleven blank cheques from accused at the time of advancing loan.

8.      Ext.-6(1) is copy of envelop of advocate notice and it  shows
unclaimed. So, it cannot be rightly said that accused had refused to
accept notice. Now, it is seen that during cross-examination, p.w.-1
denies a fact and subsequently admitted that fact. So, p.w.-1 shows
two aspects of the same fact. It is true that accused took loan from
complainant. But, p.w.-1 stated that he gave Rs. 4 lakhs in cash to
accused and Rs. 2 lakhs by cheque. But, there is no evidence of such
fact. Ext.-2 does not show that complainant gave Rs. 4 lakhs in cash
and Rs. 2 lakhs by cheque. He gave Rs. 6 lakhs to Aziz Khan and
accused. So, complainant did not give Rs. 6 lakhs to accused solely.
P.w.-1  said  that  Aziz  Khan  had  given  cheque  to  their  firm in  the
month of October, 2014 and a notice was issued to Aziz Khan for
dishonour of cheque. So, the fact that accused issued a cheque in
favour of complainant in the month of October, 2014 is contradictory
statement. P.w.1 also did not produced his firm's books of registers
and accounts in support of his case. P.w1 also did not produce any
document to the effect that his firm can do money lending business
from competent authority.

9.    In view of the above discussion of evidence and observation
made therein, the fact that accused issued the cheque in question in
favour of complainant to discharge his liability is doubtful. Statement
of p.w.-1 is contradictory. Therefore, I found, it is not safe case to
hold accused guilty for committing offence punishable u/s 138 of NI
Act.  Complainant  side  failed to  prove  the  offence  u/s  138 NI  Act
against accused beyond all reasonable doubt. Accused is acquitted
from the offence u/s 138 NI Act on benefit of doubt and set at liberty
forthwith.  

10.Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is
prepared and pronounced in open court.  Given under my hand &
seal of this court on this 20th day of April, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-   PW- 1  Dulal Krsishna Saha

       PW- 2 Sanjib Kr. Choudhury  

    

2. PROSECUTION EXHIBITS:-   Ext.1 deed of Partnership

         Ext. 2 proposal of the Hirer.

                                                          Ext.-3 is Agreement of Hire purchase

                                                          Ext.-4 cheque no. 139210

                                                     Ext.- 5 dishonour slip

                                                          Ext.- 6 advocate notice 

                                                                  advocate A. Barek Akand  

                                                          Ext.-6 copy of envelop 

                                                          Ext.- 7 is Account of accused.

                                                          Ext.-A(1) to (9) are money receipts. 

                                                

3. DEFENCE WITNESS: -      nil.

4.   Defence exhibit :-            nil.

                                               

                               Addl. C.J.M, Dhubri 


